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I. INTRODUCTION

Released: March 7. 2001

1. In this Order on Reconsideration, we address several petitions for
reconsideration and/or clarification of our orders that amended the procedures governing
formal complaints filed against common carriers pursuant to section 208 of the
Communications Act of 1934, as amended ("Act" or "Communications Act,,).1 In
particular, we deny all of the petitions for reconsideration and one petition for
clarification, and grant one petition for clarification. Moreover, on reconsideration on our
own motion. we modify or clarify certain rules, consistent with our experience in
implementing the amended rules.

II. BACKGROUND

') In the First Report and Order, the Commission adopted rules designed,
inter alia, to expedite the resolution of formal complaints filed against common carriers
pursuant to section 208 of the Act. Toward that end. the Commission tailored the

i 47 U.s.c. ~ 208. Scc Implcmcntation o/lhc Telecummul1Ications Act oj' / 996, Amendment alRules. .

(iovernll1g Procedures /() he Followed Whcn Formal Complaints are Filed Against Common Carriers,
Report and Order, 12 FCC Rcd 22497 (1997) ("First Rcport and Order "), Second Report & Order, 13
FCC Rcd 17018 (1998) ("Second Report & Ordcr ''). To prevent confusion, we will refer to the rules
adopted in the First Report and Order as the "amended formal complaint rules," and will refer to the
rules adopted in the Second Report & Ordcr as the "Accelerated Docket rules."
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amended formal complaint rules (which became effective on March 18, 1998i to: (I)
encourage parties to attempt to settle or narrow their disputes before tiling a formal
complaint; (2) facilitate the tiling and service of complaints and related pleadings; (3)
improve the content and utility of the initial pleadings tiled by both parties. while
reducing reliance on discovery and subsequent pleading opportunities; and (4) eliminate
unnecessary or redundant pleadings and other procedural devices.' In the Second Report
<I:, Order. the Commission established "Accelerated Docket" procedures to help spur the
development of competition by adjudicating certain complaints within relatively short
[imeframes. To accomplish this goal. the Accelerated Docket rules (which became
effective on October 5, 1(98).~ inter alia, require disputing parties to: (I) meet with
Commission statl and engage in supervised settlement negotiations before a complaint
can he accepted onto the Accelerated Docket. and (2) produce with their initial pleadings
those documents in their possession, custody, or control that are likely to bear
signiticantly on any claim or defense.'

3. Four parties filed petitions for reconsideration and/or clarirication of
various rules adopted in the First Report and Order. I

' MCI Telecommunications Corp.
C"MCT") requests reconsideration of certain discovery rules.

c

AirTouch Paging
("AirTouch"), America's Carriers Telecommunication Association ("'ACTA"). and MCI
request that the Commission reconsider its interpretation of the scope of the new tive­
month deadline for resolving certain formal complaints set forth in section 208(b)( 1) of
the /\Cl.' ACTA proposes additional requirements regarding the service of complaints.')
:\T&T Corp. ("AT&r') requests that the Commission clarify that pre-tiling settlement

.: Procedures to be Followed When Formal Complaints are Filed Against Common Carriers. 63 Fed. Reg.
(jllO ( 199X)

, ,)'cc, eg.. First Rcport Lind Ordcr. 12 FCC Rcd at 22499-500. '!~! 1-2.

: Procedures to be Followed When Formal Complaints are Filed Against Common Carriers. 63 Fed. Reg,

~1.433 (1998)

, .....·cculld Report & (Jrder. 13 FCC Rcd at 1703 1-32. ~,. 25-27: 1704l\. ~: 54.

{, Airtouch Paging Petition for Partial Reconsideration. CC Docket No, %-23X (filed February 9. 199X\
(" Airtouch Petition"): America' s Carriers Tdecomlll un ication Assoc iation Pet ition for Reconsiderat ion.
CC Docket No. 96-238 (tiled January 20. 1991\) ("" ACTA Petition""): AT&T Corp. Petition for
Clarilication. CC Docket No.9h-23X (tiled February h. J99l\) ("'AT&T Petition"): MCI
!eleUlI1l111Llnicatlons Corporation Petition for ReconSideration. CC Dod.et No. 9(,-23X (Jilcd Febrllar~ ().
IlllJX) 1""[\lCI Petilion")

MCI Petition at 6-7.

, AirTouch Petition at 4-13: ACTA Petition at 1-4: MCI Petition at 2-4,

;\CT ..\ Petition at 5.
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letters should be sent to certain representatives of the defendant. 10 Bell Atlantic
Telephone Companies ('"Bell Atlantic"). BeliSouth Corporation ('"BeIiSouth"). and
Telecommunications Resellers Association ("'TRA") tiled comments in response to the
petitions. I I

4. One party. BellSouth, tiled a petition for reconsideration and claritication
o( the Accelerated Docket rules adopted in the S'ecol1d Report & Order. BeliSouth
requests that the Commission reconsider: (1) the rule requiring the automatic production
of documents: and (2) the ex parte implications of the requirement for statr-supervised,
pre-filing settlement negotiations. BeliSouth also requests that the Commission routinely
grant requests for extensions of time in Accelerated Docket proceedings. Ie BellSouth also
seeks claritication on whether staff-supervised pre-tiling meetings arc required for all
.\ccelerated Docket matters. I; SBC Communications Inc. ("'SBC") and TRA tiled
comments in response to BellSouth's pl'tition. "

III. DISClJSSSION

A. The Reconsideration Petitions are Denied.

1. The Elimination of Self-Executing Discovery is Proper.

5. i\·1CI urges the Commission to reinstate the t(xmer rules granting sclf-
c\:Ccuting discovery and permitting '"extraordinary" discovery. I' TRA supports this
reinstatement. while Bell Atlantic and BeliSouth oppose it. '(' The Commission fully

AT&T Petition at 3.

I i Comments of Bell Atlantic, CC Docket No. 96-238 (filed March 18. 11)<)8) ("Bell Atlantic
COml11ellls"): Comments orthe Telecolllmunications Resellers Association. CC Docket No. 96-238 (filed
l\ larch IK 1(98) ("TRA Comments"): 13t:1lSouth Corporation Opposit ion. CC Dm:ket No. 96-23 8 (ti led
\larch 18. 19(8) ("BeIISouth Opposition"). ,<"'l'l' also AT&T Reply to Opposition to AT&T Corp.·s
I\:tition for Clarification. CC Docket No. 96-238 (tiled April I. 1998/ (";\1&T Repl) .. ): Repl) of
.\ irTouch Pa~ing. CC Docket No. 96-238 (1i led March 30. 1(1)8) (" Airtouch Reply").

lkllSouth Corporation's Petition lor ReconSideration and Clarltication. CC i)ockL,t '\0. 9(,-238 (Iiled

Sepleillber 3. 191J8) ("BeIlSouth AD Petition") at 2-5, 7-8. 8_ l).

, /d at 9.

;; COllllllents ofSBC COllllllunications. CC Docket No. 96-238 (filed September 23.1(98) ("SHC ;\1)

('oillments"): Repl) of the Telecommunications Resdlers ASSOCiation to Comments on Petition for
Reconsideration and Clarification. CC Docket No. 96-238 (tikd October 15. 19(8) ("TRA AD
('ommellls" ).

\1l'1 Petition at ()-7. In brief. the fonner rules permitted the parties to engage in discO\er) \\itllllut
k;I\C orthe COllllllission. \\'hercas the alllenck'd !lmnal COl1lp!;lint rules permit the parties to engagl' onh
III thl' discO\'ery that the Comlllission specilically ,tllo\\s in the Cllnle"t 01 thl' partlclll;lr proceeding.

IR .. \ (Ollll11enh al X-II. Ikll Atlantic COlliments at ,~-~: IkllSoUlh l Jpplhililln ,II I-.~
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addressed this issue in the First Report and Urder. l
- and neither the petitioners nor the

commenters offer any new information or arguments on this issue to persuade us that our
decision was erroneous. Moreover. the new discovery rules have worked well in
streamlining proceedings while allowing the parties access to sut1icient information to
support their claims and defenses. Accorditlgly. we deny reconsideration of the
amendments to the discovery rules in formal complaint proceedings.

2. The Commission's Construction of Section 208(b)(1) of the Act
is Proper.

6. AirTouch. ACTA. and MCl urge the Commission to interpret section
~()X(b)(1) of the Act so that the five-month deadline provided therein will apply to all
formal complaints filed pursuant to section 208. not just to formal complaints concerning
the lawfulness of tariff provisions. IS Bell Atlantic and TRA support this position. I') The
Commission fully addressed this issue in the First Report and Order. eli and neither the
petitioners nor the commenters otfer any new arguments or information t\l persuade us
that our decision was erroneous. Accordingly. we deny reconsideration of our
interpretation of section 208(b)(1 ).

3. The Rules Regarding Service of Process are Proper.

7. 1n the Firs! Repor! and Order. the Commission adopted rules requiring
each carrier to designate an agent in the District of Columbia to accept service of
Commission process on behalf of the carrier. and permitting each carrier to designate
other service agents outside the District of Columbia.~1 Moreover. the Commission
adopted a rule requiring the complainant to "serve the complaint by hand deli\'ery on
either the named defendant or one of the named defendant" s registered agents... "'c~

ACTA supports requiring personal service of the complaint on one of the defendant" s
registered agents. but maintains that the complaint should also be sen·ed. by overnight
mail or bcsimile. on any other designated service agents. 2

' ACTA argues that requiring
senicc on all designated agents would ensure that a defendant actually receives a copy of

nnl RCf)(J1f olld ()rdc'l", 12 FCC Rcd at 22547-51. ee' 115- 125.

I' AirTlJlIch Petition at 4-13: ACTA Petition at 1-4: MCII\:tition at 2-4.

1" Bell Atlantic Comments at 2-3: TRA Comments at 4-6.

1'11\1 RC'!)fll? <ll/dUnlcr, 12 FCC Red at 22511-1·-1.·· :;2-.~7

.:1 F"'sl {?''f)1I1'! <llId Ordcr, 12 FCC Red at 2252~.· 67: 47 c.r.R. ~ 147(h)

-- 4/ eFR ::: 17:;:'(d) (elllphasis added I.

i\CTi\ l'etitllJn I'llI' Reconsideration ill~. S,',' lkll Atlantic Cllll1ll1l'l1ts at ~.
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the complaint by at least the next day after the complaint is filed, allowing the defendant
to prepare and file a timely response. 2

"

8. We decline to adopt such a requirement. We disagree with ACTA's
contention that additional notification is necessary to enable defendants to file answers in
a timely manner. We expect all common carriers to exercise due diligence in selecting
designated agents who. at a minimum, can be relied on to convey promptly notices of
pending legal actions to the carrier. Moreover. requiring service on all of a carrier" s
rl'gistered agents would impose on a complainant an unduly burdensome task of
identifying and serving agents throughout the country. In addition. we are not aware of
any occasion after the Commission adopted the amended formal complaint rules when a
carrier" s designated agent failed to inform the carrier promptly of a new complaint.

9. We also emphasize that the amended formal complaint rules require the
complainant to discuss or attempt to discuss the possibility of settlement "vith the
defendant before filing a formal complaint. 2

' Accordingly. the defendant should always
have ad\'ance notice of a pending dispute, As stated in the First Report ([l1d Order:

[T]he pre-tiling requirement will alert the defendant as to

the basis of the dispute, The action taken by a defendant in
participating in a good faith settlement negotiation should
require the same collection of information and documents
that will be necessary to support its answer in compliance
with the format and content requirements. c(,

For these reasons. we tind that adoption of ACTA' s proposal would burden complainants
\\ith additional service requirements. without any discernable benefit to defendants. who
alreadv will know of the nature of the dispute and the need to collect and review relevant
dl1cumentation. Accordingly. we deny reconsideration of our rules regarding sen'ice of
process.

.... The Automatic Production of Documents in Accelerated
Doekct Procecdings is ProJlcr.

10. BellSoLlth. supported by SBC. requests reconsideration of the Accelerated
Docket rules requiring automatic production of documents. especially by defendants. c

­

TRA opposes reconsideration of these rules. arguing that they help to resoh'c complaints

: .\CI.\ I'<.:tlliull jl)r RcCl)IlSILkr~llIOll ~ll ~.

'" Fin/ R,-,!wI"/ und ()nil'l'. I~ FCC Rcd at 2~5~ I. ·'100.

IkllSouth AD I\:titioll al 2-~: SBC AD Comments at 2-] Sec' ~7 CF.R ~~ I 729(il. 1.72~(")(5)
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rapidly'"X The Commission fully addressed this issue in the Second Report & Order."')
and the parties offer no new information or arguments to persuade us that the decision
was erroneous. Moreover. our experience has been that the rules regarding the automatic
production of documents have worked well. Accordingly. we deny reconsideration of the
rules requiring automatic production of documents in Accelerated Docket proceedings.

5. Extcnsions of Time Should Not Routincly Be Grantcd in
Accclerated Docket Proceedings.

I 1. BellSouth and SBC state that the Commission should routinely grant
requests for extensions of time in Accelerated Docket proceedings. especially where
neither party opposes such extension.'I' BeJlSouth argues that joint requests for
extensions of time "rd1ect traditional professional courtesies and cooperation. and help
build cooperative relationships between parties engaged in litigation:'" BellSouth also
contends that rigid adherence to the Accelerated Docket schedule could result in
insufficient records.'2

12. We reject the proposal that the Commission should routinely grant
extensions of time. We agree with TRA that parties should not ordinarily need
extensions of time. because they should have a sufficient amount of time during pre-filing
discussions to begin preparing their cases in the event a complaint subsequently is tiled
on the Accelerated Docket." Although we encourage professional courtesies bet\\een
disputing parties. we must preserve the efficiency of the Accelerated Docket schedule.
Routinely granting extensions of time in Accelerated Docket proceedings would
eviscerate the expedited mechanism that the COlllmission crafted. Commission staff
screen disputes carefully and only place on the Accelerated Docket those disputes that
they believe can be resolved birly within the constraints of the expedited procedure. In
the exceptional case that turns out to be unexpectedly complicated. the staff has discretion
to grant extensions of time or Illodify the process in other respects. The Accelerated
Docket was designed to be a 60-day process. and participating parties should expect to
have to conform to the time limitations necessary to complete that process. Accordingly.
\\e deny reconsideration of the time requirements for the Accelerated Docket.

" !'RA AD Conllm:nts at 3,

:" .\'l·culld Hel)()/"! & (Jrder. J 3 fTC Red at 17045-50, "C' 4X-5X.

IkllSolith AD I\:tition ilt X: SBC AD Comments at 4,

CI IkllSolith AD l't:tition at X

. Id at X-9

rR.·\ /\[) Comments at 5
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6. The Ex Parte Rules are Not Implicated in Accelerated Docket
Pre-Filing Procedures.

13. BellSouth and SBC express concerns regarding the propriety of "ex parle"
discussions in the pre-filing stage of cases heing considered for the Accelerated Docket.']
These concerns are unfounded. As the Commission explained in the Second Reporl &
(Jrder. our ex parle rules restrict the actions of parties only after a complaint has been
ti led. Staff-supervised settlement discussions that take place prior to the tiling of a
complaint do not implicate the ex parle rules." Moreover. we disagree with SBCs
contention thilt statl involvement during pre-filing meetings \vill tilint the complaint
process or have a chilling effect on settlement discussions?' It is the Commission's role
to act as an impartiill entity during all ftml1al complaint proceedings, including
Accelerated Docket proceedings. and we are confident that statf members can fulfill this
obligation. We also are not persuaded hy BeliSouth's argument that staff members who
have contact with parties during the pre-tiling phase of a proceeding could later become
\\itnesses subject to deposition." The Commission staff controls till discovery in formal
c\)mplaint and Accelerated Docket proceedings.;x Thus. statl would not permit any party
to ahuse the Commission's rules by attempting to introduce into complaint proceedings
individual representations made in settlement discussions. \Ve also note that staff­
supervised pre-tiling discussions have led to the resolution of many disputes \vithout
resort to litigation. Accordingly. we deny reconsideration of the pre-tiling requirements
for the Accelerated Docket.

B. One Chll'itication Petition IS Denied; One Clarification Petition IS

(;ranted.

l. AT&T's Petition for Chlrification of the Formal Complaint
Rules Regarding Pre-Filing Letters is Denied.

\..+. In the Firsl Helm!"1 and Order. the Commission adopted a requirement that
the COmlJlainant enua"e in uood filith settlement discussions with the defendant prior to

~:=- ~

ti Iing a ttml1al complaint." As part of this process. the complainant must mai I to the
defendant a certified letter outlining the allegations that t(mll the basis of the complaint it
dnticipates tiling \\ith the Commission. Iii AT&T notes that. because the rules do not

IkllSolith AD Pctitlon at 7·X: SBC AD COlllll1ents at:1.

',",'coni! Rqwn ,tC Un/a. 13 FCC RcJ at 170:1 7 .« :1(l. Se,'..+7 CI .R. ~~ 1.120(). ,'I .\("!-

SBC :\D COllllllcnh ~lt :1

IkllSolith AD Petition at 7

'nc.I.R. ~~ I 72LJ(d). 1729(11). 1.72()(jH2J.
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specit~, the representative of a defendant to whom the letter must be sent. it is
"foreseeable that some complainants will make only a pro forma effort at compliance in
order to gain an advantage by surprising a defendant with a complaint to which an
Answer must be tiled in only 20 calendar days.,,41 To prevent this from occurring. AT&T
proposes that the Commission clarify that the pre-tiling letter must be sent to: 1) the
defendant" s registered agent in the District of Columbia. and 2) the defendant" s
"representative that, to the best of the complainant" s knO\vledge. has decision making
authority over the disputed matters or has been designated as the defendant's attorney
regarding those matters'" 4:'

15. We agree with TRA that we need not "clarify" the rules in such a
manneL I

; Although AT&T correctly observes that the rules are silent as to who should
rec~jve the pre-tiling settlement letter. this omission is by design and not inadvertence.
The Commission deliberately left the determination of the appropriate recipient of the
letter to the discretion of the complaino.nt. who must exercise such discretion reasombly
and in good faith. The complaino.nt is closest to the contlict and shGllld be able to
identit)· a representative of the defendant who can make the appropriate internal
notifications and attempt to resolve the dispute. If the complainant does know who the
defendant has designated as the decision maker or the attorney regarding the disputed
matter. we \vould generally e:\pect the complainant to sene that person. Nevertheless.
\\e share TRA's concerns that AT&T's proposal could make a complainant's choice of
correspondent a matter of routine contention.·11 The purpose of the pre-tiling settlement
letter is to forewarn the defendant of a potential dispute and allow time for the parties to
engage in constructive dialogue to resolve such issues. Where a complainant attempts to
circumvent or thwart this purpose and gain an unfair advantage over a defendant by
intentionally misdirecting a letter. the Commission has ample remedies at its disposal to
address such conduct. including dismissal of the complain1.4

' Moreover. since this pre­
liling requirement took effect. \\e are not aware of any defendant that has alleged its
abuse. Accordingly. we deny the petition for clardication of our rules regarding pre-
Ii 1ing settlement letters.

16. Wl' do belic\e. howcwr. that our sen ice rule n:garding pre-Jiling
-;ettkment letters shuuld mirror our sen'ice rule regarding complaints. The latler rule
permits a complainant to serve a complaint on either "the named defendant or one llf the
named dekndant" s registered agents for sen'iee 01' process... ,,'11' Therefore. to promote

II AT&T Petition al :J.

,. rrz:\ C'IIl1Il1Cnh at IlJ-ll

.; Id, lit 11.

j, SCc'. c g .. F,,.sl Hc!)u,.1 (/11£1 ()nic''', 12 FCC Red ,It 22610. • 2711.
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consistency and thereby minimize confusion. we amend section 1. 721 (a)(8) to permit a
complainant to serve the pre-tiling settlement letter on the defendant carrier or one of the
defendant's registered agents for service ofprocess,47

2. BellSouth's Petition for Clarification Regarding Accelerated
Docket Pre-Filing Settlement Conferences is Granted.

17. BellSouth requests claritication on whether every Accelerated Docket
proceeding must involve staff-supervised. pre-filing settlement conferences.4s

BellSouth" s request apparently stems hom the fact that. although the text of the Second
Report & Order states that "requiring supervision of the parties' pre-tiling discussion \vill
provide substantial benefits in the Accelerated Docket."4') the text of the rule states that
only "in opproprio{e cases. Commission staff shall schedule and supervise pre-liling
settlement negotiations...... il! We clarify that. before a matter is accepted onto the
.\ccekrated Docket. the parties must participate in stall-supervised settlement
negotiations. This does not mean. however. that all requcsts for inclusion on the
Accelerated Docket will result in a staff-supervised settlemcnt conference. Instead. only
those matters actual Iv under active consideration for inclusion on the Accelerated Docket
ll1ust ultimately have such a conference. Thus. the Commission retains the necessary
discretion to direct the expenditure of the finite resources of the parties and the
Commission to matters that could merit Accelerated Docket treatment. Accordingly. we
grant the petition for claritication of our rules regarding pre-tiling settkment conferences
I'or the Accelerated Docket. We also strongly encourage disputing parties to contact
Commission staff to assist in the resolution of matters prior to tiling any formal
complaint. regardless ofvvhether the parties wish to have such complaint placed on the
Accelerated Docket. 'I

C. Based on Our Expcriencc In Implementing the Amended Formal
Complaint Rules, Ccrtain Further Modifications AI-c Appropriatc.

I X. In the Firs{ Report 0/1(/ ()n/e,.. the Commission declared:

I\Vle intend to closely monitor the etfectiveness of our ne\\
streamlined rules in promoting the pro-competitive goals of
the Act. We \vill not hesitate to re-visit the rules and
policies adopted in this Report and Order if we latcr

'''L'L' !\ppendi" A, at ~ 1 721(a)(S) We note that the method olsen in!,! thc pre-cllillplaint tiling letter

rl'lllams thc SClIllC. Ie' .. b:- certilieu letter.

I' IkllSI}uth AD Petitilln at <)

SL'Clilid N.e'!)()r/ ,\ ()rdc'l'. 13 FCC Red at 1703::'. t· 27.

IkllSoutl1 AD Pelitillil at I), 1!IIO/IIl,\!. ~7 Cr.R ~ 1.730(b) !elllphasis audeu).

SL'e' Part II/( J))( ~). IlIfr"

l)
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determine that further modifications are needed to ensure
that complaint proceedings are promptly and fairly resolved
and. more generally, to promote the Act's goal of full and
fair competition in all telecommunications markets. s"
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Consistent with that declaration. we have, in fact closely monitored the effectiveness of
the amended formal complaint rules. In our view, the amended formal complaint rules
have greatly succeeded in (1) encouraging parties to resolve their differences and narrow
disputed issues before resorting to filing formal complaints: (2) aiding the settlement of
filed formal complaints: (3) el iminating unnecessary pleadings: and (4) boosting the
utility of initial pleadings. As a result. the amended formal complaint rules have helped
the Commission reduce the number of pending formal complaints and the time needed to
resolve formal complaints. 51 We believe. nevertheless. on reconsideration on our own
motion, that a few additional modifications to the rules are appropriate to promote further
the expedited resolution of formal complaints.

I. The Rule Governing Answers Is Modified.

19. We believe that amending our rule regarding answers is necessary to
ensure that defendants file complete and detailed answers that address each allegation and
averment contained in complaints. Section 1.724(d) of our rules currently states that
""averments in a pleading to which a responsive pleading is required. other than those as
!o !he amow}! ojdamages. are deemed to be admitted when not denied in this responsive
pleading."'.j Based on our experience. we no longer believe that exempting damage
averments hom the response requirement is the best approach. Instead. we tind that
requiring a defendant to respond specitically to all averments in a complaint. including
those regarding damage amounts. will enhance the ability of Commission staff to resolve
complaints more etIiciently. The sooner the record contains all of the relevant materials.
the sooner the Commission will have a basis on which to resolve the dispute. Therefore.
\\e amend section 1.724(d) to specify that defendants are required to respond to any and
all averments raised in both initial and supplemental complaints. including averments
relating to damage amounts. Failure by the defendant to respond to any averment in the
complaint or supplemental complaint will result in the averment being admitted as true."

20. In addition. \ve amend section 1.724(b) to require that denials based on
information and belicf are expressly prohibited unless made in good faith and

- rlr.\[ Rl'!JiJr! und Order. 12 FCC Red <Jt 2250 I. ~: 4.

,. lor t::-'<llllpk. li'OI11 Novt:lllbt:r 1999 (wilen tilt: COlllmission's Enforct:lllent l3urt:au bt:gan) until
Ft:bruary 15,200 I. tilt: numbt:r of pt:nuing cOlllpl<Jint ll1<Jttcrs droppt:d from aprro:-.illlatt:ly 174 to
appro:-.illlatcly 3X. and only about I() of tile origin<J1 174 rell1<Jin pt:nding.

-17 CFR ~ 17::'--!(d) (t:mpil<Jsis added)

J()
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accompanied by an attidavit explaining the basis for the defendant's belief and why the
defendant could not reasonably ascertain the facts from the complainant or any other
source.'(' This new requirement regarding denials in answers mirrors an existing
reg uirement regarding averments in complaints. 5~ We believe that we should discourage
defendants from relying on "information and belief' allegations just as much as we
discourage complainants from doing so. This will promote diligence on defendants' part
in gathering all of the relevant facts and documentation. and thereby expedite the
tkvelopment of a complete and substantial record on which the Commission can resolve
the dispute."

2. Thc Rulc Govcrning Rcplics Is Modificd.

21. We further believe that amending our rule regarding replies is necessary to
ensure that complainants can ti Ie complete and detailed replies that address all 0 f the
grounds asserted by defendants to support an answer's affirmative defenses. Section
1. 72()(a) of our rules currently permits a complainant to include in a reply only
"statements of relevant. materialf(lcfs that shall be responsive to only those specific
IUcI/wl allegations made by the defendant in support of its anirmative defenses."")
Based on our experience. we no longer believe that limiting the reply to j~lctual assertions
is the best approach. Instead. we Ii nd that permitting a complainant to include in the
reply both factual statements and legal arguments that respond to both the bctual
,II legations and the legal arguments made by a defendant in support of affirmative
defenses wi II enhance the abi Iity of Commission staff to resolve complaints more
crticicntly. As previously stated. the sooner the record contains all of the rele\'ant bctual
and legal materials. the sooner the Commission will have a basis on which to resohe the
dispute. Therefore. we amend section 1.726(a) to permit complainants to include in
repl ies both bctual statements and legal arguments that respond to both the factual
allegations and the legal arguments made by defendants in support of their affirmative
defenses,":

3. Thc Paymcnt Vcrification Rcquircmcnt is Modificd.

"" Complainants must pay a tiling reI.' for each initial t'ormal complaint
likd.'; In the First RejJort und Urda. the Commission adopted a ruk requiring the

-, Sl'l' :\ppcndl\ i\. at ~ 1.72-\([)).

-, \''c' ,'.'.l'IIL'I'II/II, 1-'/1'1'1 Hl'filil'! Lind ()n/l'l'. 12 ICC Red at 225J·L ,. X2 .

. , Sn' l\ppcndix A. at ~ 1.726(,1)

-17CFR~~ 1735(hl.IIIO:'(I)lel.ld)

II
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complainant to include with the complaint a "verification of the filing payment .....·r,c

To implement this rule. the Commission explained that a complainant should attach to its
complaint a photocopy of its fee payment.6

; We have found. however. that this
photocopy requirement does not serve its verification purpose in all cases. This is largely
because. \vhere the complainant pays by wire transfer or with a credit card. there exists no
paper record of the transaction that can be contemporaneously photocopied. Thus. in
order to create a uniform method of payment verification that will work in all cases. we
amend the payment verification requirement set forth in the Fi/'st Repo/'t and ()/'de/' and
section 1.721 (a)( I ~) as follows: the complaint shall include a declaration. under penalty
of perj ury. by complainant or complainant's counsel describing the amount. method. and
date of the complainant's payment of the filing fee. and the complainant's IO-digit FCC
Registration Number (FRN). if any .(,~

-to The Rulcs Govcrning Supplcmental Complaints for Damages
Are Modificd.

23. Our rules enable complainants. and Commission staff under certain
circumstances. to bifurcate formal complaints into two separate complaints: (I) an initial
complaint for liability and any prospective relief. and (2) a supplemental complaint for
damages,'" Our experience in implementing the rules regarding supplemental complaints
1()J' damages indicates that certain revisions are appropriate to clarifY and modij~' how the
supplemental complaint process operates,

24, We start \vith several revisions to section 1.722 of our ru1cs, First. we
amend section 1.722 to state expressly what the Commission concluded in the Firs(
N.l'por' (//u/ ()/'der: in a proceeding to which no statutory deadline applies. the
Commission may. on its own motion. bifurcate the proceeding so that only liability and
prospective relief issues are before the Commission initially. and damage issues come
hcl()(\.' the Commission only if the complainant prevails and later chooses to initiate a
separate proceeding seeking damages.'''' Consistent with that amendment. \\e further
~lmend section 1.722 of our rules to clarify that the procedures set 1()rth therein apply to
~t11 supplemental complaints t()r damages. regardless of whether bifurcation \\as made
upon the Commission's own motion or the complainant's request."-

,,' ."l'C' Ftnl Rl'Jlort [/l1d Order. 12 FCC Red at 22524 ... 56: -47 C. F R, ~ 1,721( a)( 13),

" SCI' 1-/1'11 Rl'!,or! [/1/(/ i Jrdcr. 12 FCC Red at 22524. c 5(),

'"'\l·l·:\pp.:ndi\.\.at~ 1. 721('1)(13)

" 47 C ".R. ;: I 722(b) Sl'l' u/.\() !'-n'll HelJol'! und Ou/l'l', 12 FCC Red ,11 22575-7X. H 17X-1 ~(l.

First Hl'!Jol'! ul1diJrdcl', 12 FCC Red ,Il 22:'7~.' 17X: :\pP~'lldi\ A. at ~1.722(el.

.·\pp.:ndl\ A, at ~ 1,722(dHil.
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25. Second. section 1.722(b)( 1) presently permits a prevailing complainant to
li le a subsequent complaint for damages arising from the same facts alleged in the first
complaint. even if the first complaint made no mention whatsoever of any intent to seek
damages.('X Upon further consideration of this provision. vve believe that it should be
stricken. because it conflicts with the principles of efficiency. notice. and fairness to
defendants that underlie the doctrine of resjlldicala.("j To promote those principles.
defendants and the Commission should know as soon as possible whether a dispute may
ultimately involve a resolution of damages. Therefore. we amend section 1.722 of our
rules to state that. in order to preserve the option of filing a supplemental complaint for
damages. a complainant must include in its initial complaint a notice of intent to file such
a supplemental complaint. in accordance with the requirements of our rules. 70

26. Third. we amend section 1.722 to clarify that. except where otherwise
indicated (see, e.g, ~!. 26-29. in/i·o). the rules governing initial formal complaint
proceedings govern supplemental complaint proceedings. as well.- l Fourth. our
c:\perience in applying section 1.722 of our rules reveals that its wording can be
impro\'Cd. Accordingly. \ve modify much of the language of section 1.722. intending to
clarify rather than change its meaning (except the intended changes described abovc).-~

:2 7 Other rules require revisions. as well. because our experience with
supplemental complaints indicates that some confusion exists as to whether. and to what
cxtent. the format and content requirements for initial complaints apply to supplemental
complaints for damages. We now recognize that our current rules seek more and
different information than is needed to cyaluate a supplemental complaint for damages.
Accordingly. \\e amend. in relevant part. sections 1.721 and 1.735 of our rules to speci1~

\\hat is required in supplemental damage complaints. As lk:scribed belo\\. these changes
\\ ill streamline the supplemental complaint process by eliminating unnecessary or
redundant inf(mnation. reducing paperwork. and clarifying that additional filing fees are
not required.

2X. We amend section 1.735 of our rules to make clear that (1) a tiling fee
need not be paid in conjunction with filing a supplemental complaint for damages
pursuant to section 1.7'22 0 I' our rules. and (:2) a complainant may serve a supplemental

,," SCl' ,'.'.l'llcru/l\' ('( ),\1,\,·1 r \ /O!J\llJhi/e ('lJ/lIIl7l11IJU//lIJ!/I, i\klllor,lIldUIll Opinion and OrdL:r. I ~ I·('C

Red 7!)()() (Ell L Bur, 20()() l. r('I'/C\1 d,'lli,'d ( '( )\/,<';., r \' //)lJ ,\ /O/JiI,' ( ·O/ll/llIIll/CU/lIJIl. ()rdL:r on RL:\·il'\\.

I ~ FC '(' Red I ..WJ7 (2()()())

'\l'l .\ppl'lldi" A. at ~ I 722(u)

I,
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complaint for damages in accordance with section 1.735(1) rather than section 1.735(d).-'
I'vloreover. we amend the rules so that sections 1.720(b) and 1.721 (a}(4). (5). (8). (9).
( 12). and (13) 74 do not apply to supplemental complaints for damages filed pursuant to

section 1.722 of our rules. '5 Thus. supplemental complaints for damages are not required
to include the follO\ving: (I) a full description of the statutory violation described
previously in the initial complaint: (2) a statement regarding whether a separate action
has been filed with the Commission. any court. or another government agency based on
the same claim: (3) a formal complaint intake form; or (4) verification of the payment of
a liling fee, ,(;

29, We further amend our rules to make clear. however. that a supplemental
complaint for damages fi led pursuant to section 1.722 must provide a complete statement
of facts which. if proven true. \vould support the complainant" s calculations of damages
in each category of damages for which recovery is sought. This statement of facts must
include a detailed explanation of all matters relevant to the calculation of damages and
the nature of any injury alleged to have been sustained by the complainant. Moreover.
relevant af1idavits and documentation must support this statement of facts.--

30, In addition. although we change the rules so that the requirement of pre-
filing settlement efforts set forth in section 1.72I(a)(8) does not apply to supplemental
complaints. we add a new rule imposing essentially the same requirement on
supplemental complainants. This new rule. however. is tailored to the particular
deadlines applicahle to supplemental complaints. Specifically. the complainant must
mail to each defendant. within 30 days of the release of the order on liahility. a certilied
letter describing. infer olio. the basis for the damages to he sought in a supplemental
complaint.7~ We believe that the order on liability usually will give the parties a strong
incentive to resolve on their o\",n any outstanding damages issues. and a 30-day deadline
for formally initiating settlement efforts shoultl ensure that the parties have sufficient
time to reach a resolution bel()re the 60-day deadline for tiling a supplemental
complaint.") Finally. \\c note that supplemental complaints must continue to meet the
requirements of section 1.722 of our rules .

. Sc'c' Appt:ndi:-.: A. at ~ 17:;5(g)

i.n C.F R ~ 1.721(a)(4). (5). (l\). (lJ). (12). and (13) .

.\l'C Appt:ndi:-.::'\. al ~ 1,721(l?)(i)

'\l'l' :\ ppl?l1di:-.: ;\. ,It ~ 172 \( t:)( i)

.';C'l' App,·ndi:-.: A. ,It ~ 1.72 1(t:)(li),

."'C'l' :'\ppt:ndi:-.: A. at ~ 172 \(<:)(iii).
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D. Certain Further Guidance to Parties in Formal Complaint
Proceedings Is Appropriate.

FCC 01-78

3 I. Although our amended formal complaint rules have been in place since
1998. we tind that some parties still fail to comply fully vvith our procedures in certain
respects. The staff s usual practice in individual complaint proceedings is to reject
improper tilings and to order parties to file pleadings that comply with our rules. Below
wc articulate some of the more common errors that Commission staff have seen in
pleadings. as well as some advice that could benefit parties in f<mnal complaint
p],(lceedings.

1. Thl' Partil's' Initial Pll'~ldings Must Contain All of the Partil's'
Supporting Facts, Legal Arguments, and Documentation.

32. In the First Reporl and Order. the Commission explained at length that.
under the amended formal complaint rules. the parties' initial pleadings s!~ould not
merely provide bare notice of their claims and defenses. but rather should set forth in
detail 01101' the parties' supporting facts. legal arguments. affidavits. and
documentation."! \Ve reiterate that point here, Complaints and ans\vers tiled at the
Commission pursuant to section 208 of the Act should not resemble their counterparts
liled in federal courts under Fed. R. Civ. P. 8. Instead. if anything. complaints and
~lIls\vers tiled here should resemble a cO/JIhinalion of complaints/answers tiled under Fed.
R. Ci\. P. 8. motions to dismiss (and oppositions thereto) tiled under Fed. R. Ci\. P.
12(b). and motions for summary judgment (and oppositions thereto) tiled under Fed. R.
('iv. P. 56. In other words. the parties' initial pleadings should contain e\ery allegation.
Lid. argument. affidavit. and supporting paper that the parties can muster at that time.
I\loreover. the parties should support each and every factual statement in their initial
pkadings (and in their replies and briefs) with a speci1ic citation to an attidavit(s) and to
all other relev'ant portions of the record. \lv'hen parties submit such compn.:hensive initial
pleadings. the Commission can resolve the parties' disputes more expeditiously.

~3 Certain parties' practices in submitting answers merit a k\\ additional
nbsen'ations. First. our rules requirc thc answer to "admit or dcny the a\ ermcnts on
\\hich the complainant relies and stale in de/{lilthe husis!or udlllilling or denying s/lch
(/\·el'llJelll.'" , Notwithstanding this clear requirement. some parties han: continued to
submit bald denials and/or to reti'ain from responding to a complaint's averment on the
grounds that the averment asserts a legal conclusion. These responses are improper.
Denials in answers must be accompanied by a thorough explanation of their basis: and if
~l complaint asserts a kgal conclusion. then the answer's corresponding denial should
lully explain why the le~al conclusion is erroneous.'" \loreon:r. ill its ans\\er. a

'S'l/-Il·.\INl'!)()"'''lId(},,!(',..12r'CCRcd~lt22:'29-3:'.····72-S:':.P('.IR~~ In(J.17~1.17~~.

I ~2-1. 172(1

-p CF.R. ~ 172-1(b) (~l11rhasis ~Ilh.kd)
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defendant must provide affidavits (as well as all supporting documents, data
compilations. and tangible things) to support all of the facts on which the answer relies. x'

2. Motions to Dismiss Are Rarely Necessary.

34. Although most defendants properly include affirmative defenses in the
hody of their ans\vers. some defendants also tile motions to dismiss as separate pleadings.
We lind this practice of tiling a separate motion to dismiss to be unnecessary. in virtually
all cases. As explained above. the Commission's rules are designed so that a defendant's
answer is a comprehensive pleading containing complete factual and legal analysis.
including a thorough explanation of every ground for dismissing or denying the
complaint. Thus. the Commission should be able to address the merits of any defenses on
the basis of the answer alone. If warranted. the Commission will dismiss a complaint
alter the close of the initial pleading cycle. even without an actual motion to dismiss .
.\ccordingly. we remind defendants that the grounds fCJr a motion to dismiss ordinarily
should be raised in the answer alone rather than in a separate pleading.

3. The .Joint Statement Filed Before the Initial Shltus
Conference Must Be Detailed and Comprehensive.

35, Parties to a formal complaint must submit a joint statement of stipulated
1~1CtS. disputed facts. key legal issues. discovery matters. and proposed pleading schedules
two days prior to a staff-supervised. initial status confcrence.~l The purpose of this
procedure is to promote settlement. narrow and sharpen the relevant factual and legal
issues. and otherwise expedite the Commission's resolution of the dispute. s

' In some
cases. however. parties have ti'ustrared the aceomplishment of this goal by submitting
separate statements orioint statements that are vague. cursory. and/or incomplete, We
reiterate here that the parties must together file a single. joint statement. S'

, j\/loreover. .ioint
statements must be comprehensive. detailed. and specific. prmiding a thorough
description of all stipulated and disputed facts. as well as a productive summary of ke:
legal issues. Finally. in our view. if the parties work together \\ith sufficient diligence.
they should be able to stipulate to the bulk of relevant facts and key legal issues in most
cases. Therefore. we urge parties to devote substantial and cooperative drort in arriving
at stipulated facts and key legal issues. s- Such ef!()rt \\ill benefit the parties by assisting

-17 C.F.R. ~ 1.72-1(g)

'. i -17 C F. R ~~ 1. 732( h): 1.7:;:;( b)( I ), (2). ,)'('t' ulslI Firs; RqJi)r' ulld ()n/,'t', 12 FCC Rcd at 22:,:,1)-(,()_

• 1-1:': ==()()2-03 ... 2:'X-MI

" Finl R,'pllr! (lild (hdet'. 12 FCC Rcd at 22602, • 2:'X.

\I, Filsi R,'!'W! ulld ()n/t'l", I = FCC Rcd at =2(,03. ( 2()(j

,- Tuth.: .:,d.:nt th,lt partl~' canllot d),!,r.:.: Oil ,dlllfth.: r.:k\dllt 1;ICh ,1Ild kg,t1 i,su.:,. th.::. shuuld inc Iud.:

III thl' JUlllt Ii 1ill),!, ihd f '.:p'lrat.: sWl':Ill':lllS u f thu,~' d isput.:d Illall.:rs ;\,.:~ plaill.:d ahu\.:. hUII.:\.:r. th.:
Il.:.:d tu r.:surt tIl such st,ltCI1l':llh,llIluld uccur rar.:I:.: and ~\.:n II hl:1l it do.:,. such stat~I1l':llts shuuld
iL'll,lIl:. Cllllc.:rn ullh a SI1l,1I1 purtiull uf thl: rl'ln,lllt ClITUl1lst,IIlCl:S.
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the Commission in reaching a swifter resolution of the parties' disputes than would
lltherwise be possible.

4. We Encourage Disputing Parties to Seek Mediation From
Commission Staff Before Filing A Formal Complaint.

36. Parties seeking placement of their dispute on the Accelerated Docket must
participate in a statT-supervised. pre-tiling settlement negotiation meeting. xx These pre­
jiling discussions have resulted in a substantial number of disputes being resolved
\\ithout the parties having to resort to litigation. Moreover. many parties have voluntarily
engaged in such discussions before filing non-accelerated formal complaints. and those
discussions have often culminated in settlements. as well.

]7 In light orthe staffs success in helping parties achieve settlements. we
highly recommend that parties avail themselves of the opportunity to use staff-supervised
mediation and settlement negotiations prior to tiling any formal complain!. Staff­
supervised. pre-filing meetings enable parties to discus~; disputed issues before a neutral
party. In our experience. the presence of Commission staff in mediation and settlement
talks has t~lcilitated the achievement of mutually agreeable solutions to disputes. Even
when no final resolution is reached. the parties and the Commission can still benefit by
having identified and narrowed issues that can be resolved more quickly in a subsequent
tl1l"mal complaint proceeding.

5. The Commission Generally \ViII Rule on Interlocutory Appeals
of Staff Rulings Only in Conjunction with Ruling lin the
Merits.

:1 X. During the course of a formal complaint proceeding. the Commission' s
staff has delegated authority to rule on any evidentiary. discovery. or procedural disputes
~lrising between the parties,S') Some parties have dected to file interlocutory appeals of
such rul ings pursuant to section 1.115 of the Commission' s rules.'JI' We emphasize that
the Commission generally will not consider applications for revie\\ of interlocutory staff
rulings in the context of section 20X complaint proceedings except in conjunction \vith
ruling on the merits of the complaint. In the event. however. that the ruling on the merits
(,I' the comrlaint is made pursuant to delegated authority. the application for re\'ie\\ will
110t he considered ul1til arter the EnllHcement Bureau. acting on delegated authority. has
Issued its tinal ruling on the merits of the complaint. This Commission policy has been
in place since at least 199X'i1 and rests on the need to maximize the eflicient use of limited

-+ 7 CF R. ~ I. I I~(a I (providing that an~ pcrson aggricved by any action takcn pursuant to dclegatcd
dLlthorit; ma~ fik an application rcqucsting rcvicw ortllat action by tllc Commission)

I~
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adm.inistrative resources. By avoiding piecemeal interlocutory appeals of staff rulings.
the formal complaint process will move more quickly and will prevent parties from
engaging in dilatory tactics. At the same time. fairness to the parties is not compromised.
because all rights to appeal a staff decision to the Commission are preserved.

IV. PROCEDURAL MATTERS

A. Papenvork Reduction Act of 1995

39. This Order on Reconsideration has been analyzed with respect to the
Papen\Ork Reduction Act of 1995 (the "1995 Act") and found to impose slightly
modilied information collection requirements on the public.'J] Implementation of these
moditied requirements will be subject to approval by the Office of Management and
Budget (OMS). as prescribed by the 1995 Act. and will go into effect upon
announcement in the Federal Register of OMB approval.

40. Written comments by the public on the modified information collections
arc due on or before 30 days after publication in the Federal Register. Written comments
by OM13 on the modified information collections are due on or before 60 days after
publication in the Federal Register. In addition to filing comments with the Secretary. a
((lpy (If any comments on the modified information collections contained herein should
h,-' submitted to .Iudv Bolev. Federal Communications Commission. Room l-CS04. 445. .
12th Street. SW. Washington. DC 20554. or via the Internet to jboleyr(l!tCc.gov and to
Edward Springer. OMS Desk Of1icer. Room 10236 NEOB. 725 17th Street. N. W..
Washington. DC 20503. or via the Internet to edward.springer((~omb.eop.gov.

B. Regulatory Flexibility Act

41. The Regulatory Flexibi Iity Act ("RFA") 'J' requires that an agency prepare
a regulatory tlexibility analysis for notice-and-comment rulemaking proceedings. [n thc
First RejJort ol1d Order and .....·en}/ul RejJort & Order. the Commission included a Final
Regulatory Flexibility :\nalysis'l' allli a supplemental Final Regulatory Flexibilit~

\ nal ys is." respective Iy. In this Order. ho\\ever. neither the cIari lications to the rules nor
the rule changes adopted on our own motion require a regulatory llexibility analysis.

(Continued from previous pagel -------------
I Sec' flu/fil'/l1, Telll/J/e, Goodlllu//. tV .";lIgrllL' I' ;\tel TclL'L'OIllIlIlfI1ICUliol1s (·Ofp. !'v1cnwrandum Opinion

~lnd (lrder. 13 FCC Red 225M:. 22584 at (! 36 (1998). recoil. deflfL'd. 14 FCC Red 21092 ( 1(99)

"SL'L' •• 1X. 19. 20. 21. 2·t 28. 29. s/lfJm.

lile RF.:\. SL'L' ~ li.S.C. ~ hO 1 L'I SLV, has been amended by lhe COlltra(l \Iith :\merica I\d\ancemenl
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V. ORDERING CLAUSES
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42. Accordingly, IT IS ORDERED, pursuant to sections 1, 4(i), 4(j), 201-205,
208,260,271,274, and 275 of the Communications Act of 1934, as amended, 47 U.S.C.
§§ 151, 154(i), 1540),201-205,208,260,271,274, and 275, and section 1.429 of the
Commission's rules, 47 C.F.R. § 1.429, that the petitions for reconsideration filed by
AirTouch Paging, America's Carriers Telecommunication Association, and MCI
Telecommunications Corporation are DENIED, the Petition for Clarification filed by
AT&T Corporation is DENIED, and the Petition for Reconsideration and Clarification
filed by BellSouth Corporation is GRANTED IN PART and DENIED IN PART.

43. IT IS FURTHER ORDERED that sections 1.721, 1.722, 1.724, 1.726, and
1.735 of the Commission's rules, 47 C.F.R. §§ 1.721, 1.722, 1.724, 1.726, and 1.735,
ARE AMENDED as set forth in Appendix A. These sections of the rules, all involving
collections of information, shall be effective upon approval by OMB and the publication
of notice thereof in the Federal Register.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A
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AMENDMENT OF FORMAL COMPLAINT RULES AND PROCEDURES

CC DOCKET NO. 96-238

TEXT OF RULE CHANGES

Part 1 of Title 47 of the Code of Federal Regulations is amended as follows:

~ 1.721 Format and content of comphlints

To bc inserted and substituted for paragraph (a)

(a) Subject to paragraph (e) of this section governing supplemental complaints filed pursuant to
section 1.722. and paragraph (n of this section governing Accelerated Docket proceedings. a

formal complaint shall contain:

To he inserted and substituted for paragraph (a)( 8)

8) Certification that the complainant has. in good faith. discussed or attempted to discuss the
possibility of settlement with each defendant prior to the filing of the formal complaint. Such
certification shall include a statement that. prior to the filing of the complaint. the complainant
mai led a certified letter outlining the allegations that form the basis of the complaint it
anticipated filing with the Commission to the defendant carrier or one of the defendant's
registered agents for service of process that invited a response within a reasonable period of time
and a brief summary of all additional steps taken to resolve the dispute prior to the til ing of the
llxmal complaint. If no additional steps were taken. such certificate shall state the reason(s) why

the complainant believed such steps would be lhlitless:

To be inserted and substituted for paragraph (al( 13)

(al( 1J) A declaration. under penalty of perjury. by the complainant or complainant's counsel
describing the amount. method. and date of the complainant's payment ofthc tiling fce required
undcr ~ 1.1105( 1Hc) or (el). and the complainant's 10-digit FCC Rcgistration Number. irany:

and

Former suhsection (e) is redesignatcd as nc\\ subsection (n

To hc inscrted as new subsection (e)

(e) Supplemental complaints.

(1) Supplemental complaints filed pursuant to section 1.722 shall con!lxm to thc requiremcnts
sct (lut in this scction and scction 1.720. c'\ccpt that the rcquircmcnts in suhscctions 1.720(h).
1.721 (a)(.f). (::;). un. ()). (12). and ( 1J) shall not apply to such supplemental complaints:
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(2) In addition. supplemental complaints filed pursuant to section 1.722 shall contain a complete
statement of facts which. if proven true. would support complainant's calculation of damages for
each category of damages for which recovery is sought. All material facts must be supported.
pursuant to the requirements of section 1.720(c) and paragraph (a)(ll) of this section. hy relevant
affidavits and other documentation. The statement of facts shall include a detailed explanation of
the matters relied upon. including a full identification or description of the communications.
transmissions. services. or other matters relevant to the calculation of damages and the nature of
any injury allegedly sustained by the complainant. Assertions based on information and belief
are expressly prohibited unless made in good faith and accompanied by an affidavit explaining
the basis for the complainant's belief and why the complainant could not reasonably ascertain the
facts from the defendant or anv other source:

(3) Supplemental complaints filed pursuant to section 1.722 shall contain a certification that the
complainant has. in good faith. discussed or attempted to discuss the possibility of settlement
with respect to damages for which recovery is sought with each defendant prior to the tiling of
the supplemental complaint. Such certification shall include a statement that. no later than 30
days after the release of the liability order. the complainant mailed a certified letter to the primary
individual who represented the defendant carrier during the initial complaint proceeding
outlining the allegations that form the basis of the supplemental complaint it anticipates tiling
\"ith the Commission and inviting a response from the carrier within a reasonable period of time.
The certitication shall also contain a brief summary of all additional steps taken to resolve the
dispute prior to the tiling of the supplemental complaint. If no additional steps were taken. such
certitication shall state the reason(s) why the complainant believed such steps would he li'uitless.

***..;.;

*1.722 Damages

To be revised to read as follows:

(a) Ira complainant wishes to recover damages. the complaint must contain a clear and
unequinlCal request t'(x damages.

(b) If a complainant wishes a determination of damages to be made in the same proceeding as the
determinations of liability and prospective relief the eomplaint must contain the allegations and
information required by paragraph (h) of this section.

(e) Notwithstanding paragraph (b) of this section. in any proceeding to which no statutory
deadl ine appl ies. if the Commission decides that a determination of damages \\ould best be made
in a proceeding that is separate from and subsequent to the proceeding in \\'hich the
dell.'rminations of liability and prospective relief are made, the Commission may at any time
ortk'r that the initial proceeding \vill determine only liability and prospecli\c rclief and lhal a
separate, subsequent proceeding initiated in accordance with paragraph (e) of this section \\ill
ddcrmine damages.
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(d) II' a complainant wishes a determination of damages to be made in a proceeding that is
separate from and subsequent to the proceeding in which the determinations of liability and
prospective relief are made. the complainant must:

(i) comply \vith paragraph (a) of this section. and
(i i) state clearly and unequivocally that the complainant wishes a determination of

damages to be made in a proceeding that is separate hom and subsequent to the

proceeding in which the determinations of liability and prospective relief will be
made.

(e) Ira complainant proceeds pursuant to paragraph (d) of this section. or if the Commission
invo kes its authori ty under paragraph (c) of this section. the complai nant may ini tiate a separate
proceeding to ohtain a determination of damages by tiling a supplemental complaint that
compl ies with section I. 721( e) and paragraph (h) of this section within sixty days after puhlic
notice (as defined in section 1.4( h)) of a decision that contains a finding of liability on the merits
of the original complaint.

(n II' a complainant tiles a supplemental complaint for damages in accordance with paragraph (e)
or this section. the supplemental complaint shall be deemed. for statutory limitations purposes. to
relate back to the date of the original complaint.

(g) Where a complainant chooses to seek the recovery of damages upon a supplemental
complaint in accordance with the requirements of paragraph (e) of this section. the Commission
will resohe the separate. preceding liability complaint within any applicable complaint
resolution deadlines contained in the Act.

(h) In all cases in which recovery ofcbmages is sought. it shall be the responsibility of the
cnmplainant to include. within either the complaint or supplemental complaint for damages tiled
in accordance with paragraph (e) of this section. either:

( 1) a computation 01" each and every category of damages for which recovery is sought. along
\\ith an identiticltion of all relevant documents and materials or such other e\icknce to be used
b) the complainant to determine the amount of such damages: or
(2) an explanation of:

i i) the information not in the possession of the complaining party that is necessary to
de\'elop a detailed computation of damages:

(i i) \\h: such information is unavailable to the complaining party:
(iii) the I~\ctual hasis the complainant has for believing that such e\idence of damages exist:
( i\) LI dctai led outl ine 0 r the methodology that would be used to create a computation 0 f

damages with such e\idence.

(i) \\'here ~l complainant tiles a supplcml:ntJI complaiJ][ for damagc:-i 1Il du:ordallcc \\ith
paragraph (e) of this section. the following procedures may apply:

( I) Issues concerning the amount. iI' any. or damages may be either designated hy the
Lnl'orcement Bureau tl.lr hearing hetl.lre. or. if the parties agree. submitted Il.)]' mediation to. a
Commission Administratin.' La\\ Judge. Such Administrati\e L\\\ Judge shall he choscn in the

".'
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following manner:
(i) By agreement of the parties and the Chief Administrative Law Judge; or
(ii) In the absence of such agreement. the Chief Administrative Law Judl!e shall desi!..wate t.... . "-' ....

the Administrative Lavv' Judge.

(2) The Commission may. in its discretion, order the defendant either to post a bond for, or
deposit into an interest bearing escrow account, a sum equal to the amount of damages which the
Commission tinds. upon preliminary investigation, is likely to be ordered after the issue of
damages is fully litigated. or some lesser sum which may be appropriate. provided the
Commission finds that the grant of this relief is favored on balance upon consideration of the
following factors:

i) The complainant's potential irreparable injury in the absence of such deposit;
(ii) The extent to which damages can be accurately calculated;
(i ii) The balance of the hardships between the complainant and the defendant: and
(iv) Whether public interest considerations favor the posting or the bond or ordering or the

deposit.

n) The Commission may. in its discretion, suspend ongoing damages proceedings for fourteen
days. to provide the parties with a time \vithin which to pursue settlement negotiations and/or
alterno.tive dispute resolution procedures.

(4) The Commission may. in its discretion. end adjudication of damages with a determination of
the sufficiency of a do.mages computation method or formula. No such method or formula shall
contain a provision to offset any claim of the defendant against the complainant. The parties shall
negotiate in good faith to reach an agreement on the exact amount or damages pursuant to the
Commission-mandated method or formula. Within thirty days of the release date or the damo.ges
order. parties shall submit jointly to the Commission either:

(i) A statement detailing the parties' agreement as to the amount or damages:
(ii) A statement that the parties are continuing to negotiate in good faith and a request that

the parties be given an extension of time to continue negotiations: or
(iii) A statement detailing the bases for the continuing dispute and the reasons \vhy no

agreement can be reached.

U) L:xcept where otherwise indicated. the rules governing initial formal complaint proceedings
go\ern supplemental tiJrmal complaint proceedings. as well.

****
~ t. 72 ... Answer.

Ttl be inserted and substituted for paragraph (b)

(b) The answer shall achise the complainant and the Commission fully and completely of the
nature of any dcrense. and shall respond specifically to all material allegations or the complaint.
ber: errort shall be made to narrow the issues in the answer. The defendant shall stalL'
concisely its dcrense to each claim asserted. admit or deny the averments on \vhich the
complainant relics. and statl' in detail the basis jill' admitting or denying such ~l\erll1enl. (ieneral

-l
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denials are prohibited. Denials based on information and belief are expressly prohibited unless
made in good t~lith and accompanied by an affidavit explaining the basis for the defendant" s
belier and why the defendant could not reasonably ascertain the facts ti'om the complainant or
any other source. If the defendant is without knowledge or information sufticient to form a
beliel"as to the truth of an averment. the defendant shall so state and this has the effect ofa
denial. \Vhen a defendant intends in good faith to deny only part of an averment. the defendant
shall specify so much of it as is true and shall deny only the remainder. The defendant may deny
the allegations of the complaint as specific denials of either designated averments or paragraphs.

To hl' inserted and substituted for paragraph (d)

(d) ;\ \crments in a complaint or supplemental complaint tiled pursuant to section 1.7'22 are
deemed to be admitted when not denied in the answer.

****
§ 1.726 Rcplics

To be inserted and substituted for paragraph (a)

(a) Subject to paragraph (g) of this section governing Accelerated Docket proceedings. within
three days after service of an answer containing anirmatiw ddenses presented in accordance
with the reljuirements of ~ I. 724( e). a complainant may tile and sen'e a reply containing
statements of relevant. material facts and legal arguments that shall be responsive to only those
speci tic f~lctual allegations and legal arguments made by the defendant in support of its
aftirmati\'t? defenses. Replies \\hich contain other allegations or arguments will not be accepted
or considered by the Commission.

§ I.7.:'S Copics; service; scparatc filings against multiple dcfendants

Tt) he inserted as ne\\ paragraph (g)

(g) Supplemental complaint proceedings. Supplemental complaints tiled pursuant to section
1.72= shall conform to the requirements set out in this section. except that the complainant need
not submit a tiling fee. and the complainant may effect service pursuant to paragraph (0 of this
section rather than paragraph (dl of this section.
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PARTIES SUBMITTING PETITIONS FOR RECONSIDERATION/CLARIFICATION
OF THE FIRST REPORT AND ORDER

AirTouch Paging
America's Carriers Telecommunication Association
AT&T Corp.
J.",1Cl Telecommunications Corporation

PARTIES SUBMITTING COMMENTS IN RESPONSE TO THE PETITIONS FOR
RECONSIDERATION/CLARIFICATION OF THE FIRST REPORT AND ORDER

AirTollch Paging
AT&T Corp.
Bell Atlantic Telephone Companies
Bell South Corporation
Telecommunications Resellers Association

PARTIES SUBMITTING PETITIONS FOR RECONSIDERATION/CLARIFICATION
OF THE SECOND REPORT & ORDER

BellSouth Corporation

PARTIES SUBMITTING COMMENTS IN RESPONSE TO THE PETITIONS FOR
RECONSIDERATION/CLARIFICATION OF THE SECOND REPORT & ORDER

SSC Communications Inc.
TclccUllllllllllicatiulls Rcscllers Associatioll


